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Furlough Q&A Document 

 

This Q and A document is prepared following our research and based on current guidance.  We are 
still awaiting legislation.  It therefore may be subject to change. 

 

General Rules / Eligibility 

Q What is the Job Retention Scheme (JRS) and How Does it Work? 
A The JRS is a ‘temporary’ scheme open to employers for at least 3 months starting on 1 

March 2020.  The JRS is designed to support employers who have been severely 
affected by Covid-19. There is no financial limit on what employers can claim. 
 
Employers can apply to HMRC for a grant to cover the lower of 80% of an employee’s 
regular wage or £2,500 per month, plus employer’s National Insurance Contributions and 
employer’s minimum auto-enrolment employer pension contributions of 3%. Fees 
commission and bonusses are not included. 
 

Q Are all employers eligible for JRS? 
A The scheme is open to all UK employers that had created and started a PAYE payroll 

scheme on 28 February 2020.  Where a company is in administration, the administrator 
will be able to access the JRS. 
 
JRS is open to businesses, charities, recruitment agencies where their agency workers 
are paid through PAYE and public authorities. However, if your organisation receives 
public funding for staff costs already then it is expected that this public funding will be 
used to continue to pay employees and that they will not be furloughed. 
 

Q Which employees can benefit from the JRS? 
A The JRS applies to designated affected employees on PAYE on or before 28 February 

2020 who are “furloughed” instead of being laid off. 
 
It applies to full-time employees, part-time employees, employees on agency contracts, 
and employees on flexible or zero-hours contracts. 
 

Q Are workers and self-employed contractors eligible for the JRS? 
A No, as they not normally subject to PAYE.  However, they may be eligible for the new 

Self-Employed Income Support Scheme and or Universal Credit. 
 

Q Does the JRS apply to those employees who are on reduced hours, or working for 
reduced pay? 

A No, they will not be eligible, and employers will have to continue paying the employees 
through the payroll. 

Q As the scheme is backdated to 1 March 2020 can we claim from then even though the 
employee was working in March? 
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A No, it is only backdated to allow those made redundant since 1 March to be reinstated 
and furloughed. You can only claim from the date your worker is advised in writing of 
their change of status. 
 

Q Can we make employees who are furloughed redundant? 
A Yes, you can make them redundant and any grant will stop. However, you must still 

follow all normal rules such as consultation. 
 

 

Furlough Rules 

Q How long must employees be furloughed? 
A Employees must be furloughed for a minimum continuous period of 3 weeks.  It is 

specific in the guidance but practically speaking you may need to bring back more staff 
if others get sick and so it is hoped that the government will take a flexible approach to 
this. 
 

Q Can employers rotate furloughing employees? 
A Yes, provided that the employees are furloughed for a minimum of 3 weeks at a time. 

 
Q Do employers have to top-up the difference between the grant of 80% of wages costs 

and furloughed employees’ normal wages? 
A No, employers do not have to top-up furloughed employees’ wages by 20% of the wage 

costs.  But they can do if they so wish. 
Q Can the employee still do some work for us? 
A No, the employee must do no work for you which generates income or provides a 

service to you. So you could not reduce their hours or working days or alter their duties 
and claim money under this scheme. Whether you wanted to put a restriction on what 
they do when they are off, such as not working for others, is a matter for each employer. 
However, you may allow them to volunteer or train during this period, but if they are 
doing on-line training they must be paid the minimum wage. 
 

 

Selection for Furlough 

Q Do we need the employee’s agreement to furlough? 
A You will need to check the employment contract.  Some contracts have clauses which 

allow you to send home employees with or without pay if you do not have enough work. 
These are called ‘lay off’ clauses and are generally only found in employment contracts 
in industries such as manufacturing where they have peaks and troughs. 
 
If you have such a clause in your contract you do not need your employee’s consent to 
furlough them.  
 
If you do not have such a clause then you need their agreement to send them home on 
reduced pay as you are effectively varying the contract. However, most employees 
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faced with redundancy or a guaranteed payment at least up until 31 May 2020 are likely 
to agree. 
 

Q Can employees refuse to be furloughed? 
A Yes, as the change in status is subject to existing employment law.  If there is no 

contractual right for the employer to lay off, the employee is entitled to refuse and work 
under protest.  The employee could bring a claim for unauthorised deduction from 
wages each month. 

Q What if the employee does not agree to be furloughed? 
A If the employee does not agree then you will have to proceed with a redundancy 

process, obviously considering all alternatives to redundancy before making a final 
decision. Remember that if there are 20 or more employees in one establishment then it 
is important to go through collective consultation which means consulting with a union 
or elected representatives if there is no union for a 30 day period (20-99 employees) or 
45 day period (100 or more) and filing an HR1 form (failure to do this is a criminal 
offence). 

Q Can employees demand to be furloughed? 
A Probably not, but employers should take care to ensure any furlough process does not 

discriminate against those with protected characteristics. Prioritising vulnerable workers 
is likely to be reasonable. 
 

Q How do we select those to be furloughed? 
A If you have a group of people who all do the same job and only need half of them, then 

you will have to apply fair and objective selection criteria in deciding who stays and who 
is ‘furloughed’. This would have to be carried out quickly and probably based on what 
skills you will need in the short term. So for instance if you need some of the sales force 
you are going to select your best sellers to stay as they have the best chance of making 
sales. Bear in mind that decisions must not be discriminatory. 
 

 

Furlough and Salary 

Q Is the grant of 80% of wages subject to income tax and national insurance 
contributions? 

A Yes, in the same way as normal pay. 
Q How do employers calculate the wages costs of employees who work variable hours? 
A If the employee has been employed (or engaged by an employment business) for a full 

12 months prior to the claim, the employer can claim for the higher of either: (a) the same 
month’s earning from the previous year; (b) average monthly earnings from the 2019-20 
tax year. If the employee has been employed for less than a year, an employer can claim 
for an average of the employee’s monthly earnings since they started work. 
 

Q Can employees on unpaid leave be furloughed? 
A No, unless they were placed on unpaid leave after 28 February 2020. 

 
Q What is covered under ‘wages’ and does this include overtime or commission? 
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A For employees whose pay does not vary, this is their actual salary before tax excluding 
fees, commission and bonuses. For those whose pay varies it is the earnings in the same 
pay period in the previous year; or the average earnings in the 2019-20 tax year (or fewer 
if they have worked for less time than this, including a part-month calculation if they 
were taken in February) whichever is the higher, excluding fees, commission and 
bonuses. 
 

Q Do employers still have to pay 13.8% NICs? 
A Yes, but they will be able to claim this back as well. 

 
Q Do employers have to still make pension contributions? 
A Yes, although they may agree with the employee to have a pension break so that the 

employee is not making their contribution, and neither is the employer. Minimum auto-
enrolment employer contributions of 3% can be claimed back. 
 

Q How do deductions from salary work? 
A For the Individual – they pay income tax and NIC on the 80% received as if it was 

received as normal salary income. 
For the Company – the grant received from the government is taxable for corporation 
tax purposes. 
 
The company can claim from government the £2,500 + employers NIC and basic (auto 
enrolment) employers pension contributions on top.  
  
So for example if £2,500 furlough salary claim (illustration purposes only): 
 

• The Individual has income tax and NI deducted from their £2,500 gross pay 
through payroll as normal. They receive payment net of taxes.  Let’s say taxes are 
£750.  Employee receives £1,750 

• The Company pays over employment taxes to HMRC including normal employers 
NIC (say £345 at 13.8%) = payment of £1,095 to HMRC 

• The Company claims £2,895 from the government (being £2,500 + £345 NIC at 
13.8% + £50 pensions at 2%) 
 

Q What if the 80% brings the employee down below the minimum wage? 
A As they will not be carrying out work for the employer then this is not a problem. 

However, if the employee is carrying out on-line training for the employer whilst 
furloughed then they must receive minimum wage. 

Q Will employees be entitled to receive their contractual benefits while furloughed? 
A Unless the government provides guidance to the contrary, employees will be entitled to 

receive the contractual benefits in the normal way unless there is a contractual provide 
indicating otherwise or employees have agreed not to receive them. 
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Annual / Maternity /Other Leave and Sickness Absence 

Q Does holiday accrue while employees are furloughed? 
A Yes, in the same way as other absences. 

 
Q Can we ask employees to take holiday during furloughing? 
A Provided that you give twice as much notice as the actual holiday then yes. The question 

is how much should they be paid because we know from significant litigation that 
employees must receive their normal pay when on holiday which can include overtime 
and commission provided it is regular and averaged out over the previous 12 months 
(from 6 April 2020). 
 

Q Can employees that are on sick leave or self-isolating be furloughed? 
A No, but they can be furloughed when they are fit to return to work.  However, employees 

who are shielding can be placed on furlough. 
 

Q Can we furlough those employees who are self-isolating or are caring for someone 
who is vulnerable? 

A The guidance makes clear that those who are shielding in line with guidance from Public 
Health England can be furloughed. Those who are self-isolating or on sick leave get SSP 
but can be furloughed after that. 
 

Q Can we furlough those on long-term sick? 
A The guidance says that those on sick leave should be paid SSP (or company sick pay if 

appropriate). However, once they have returned to work they can be furloughed and so 
it is anticipated a large number of employees currently off sick will now feel they are 
ready to return to work. If they have a fit note signing them off into the future then you 
would need to see confirmation from their doctor that they are ready to return to work. 

Q What about employees on statutory leave such as maternity / adoption / paternity / 
shared parental leave? 

A If a pregnant woman is furloughed then calculation of her maternity leave at 90% for six 
weeks will be calculated based on her earnings in the ‘relevant period’ and so if these 
earnings were reduced due to furloughing then this may affect the 90%. If contractual 
pay enhances statutory amounts then this will be reduced to 80% but it is not currently 
possible to pay less than the statutory minimum for statutory maternity pay. 
 
If an employer pays enhanced maternity/shared parental / adoption / paternity pay 
then this enhanced amount counts as wages and the employer can claim back 80% or 
£2,500 whichever is the higher. 
 
Employees on maternity (or similar) leave can continue to draw statutory maternity pay 
(or similar) payments. The guidance does not prohibit women on maternity leave 
agreeing to return to work early and then being furloughed or electing to change to 
shared parental leave and then being furloughed. 
 
The government has not yet published legislation on the JRS and hopefully this will be 
available in the next week. 
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